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UPCOMING
EVENTS
FOR WPTLA

The annual Come-
back Award Din-
ner will be held on
Wednesday, No-
vember 19, 2008 at
the River’s Club in
Pittsburgh. ~ Make
your reservation for
this  inspirational
evening.

The 3rd Lunch ‘n
Learn CLE pro-
gram in the series
highlighting
WPTLA’s Past
Presidents is sched-
uled for Friday, De-
cember 12, 2008 at
the City-County
Building in Pitts-
burgh. This hour-
long seminar will
feature Past Presi-
dent Jay H. Feld-
stein.

A dinner meeting
will be held at the
LeMont Restau-
rant on Mount
Washington, on
Tuesday, January
27,2009.
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A Message from the President...

By: Jason E. Matzus, Esq.

MIRROR MIRROR ON THE WALL, WHO ARE WE AFTER ALL?

First and foremost, I would like to thank the members of the Western Pennsylvania Trial Lawyers
Association for affording me the opportunity of leading this tremendous organization over the com-
ing year. I am truly humbled and honored to serve the organization in this capacity.

An initial question that I would like to pose to our membership concerns our organization’s iden-
tity. If you were asked to characterize or describe the organization’s identity, what would you say?
Is it simply a professional and social networking organization? (I think it’s far more than that.) Is it
a professional organization comprised of committed trial lawyers who exchange information to
help each other professionally and personally and are committed to helping serve the public at large
through numerous charitable endeavors?

Regardless of your definition or characterization of this organization, I think the overwhelming
majority of members would not describe our organization as a political organization wherein the
organization itself has an institutional mechanism and organized structure devoted to systematic
and consistent fundraising to support local bipartisan legislative and judicial candidates. While I
recognize that certain members of our organization are completely committed (and have been for
decades) to fundraising for various local legislative and judicial candidates from Western Pennsyl-
vania, I submit that we, as an organization, do not have an institutionalized, organizational struc-
ture for this purpose, nor has it been part of our agenda historically. Rather, to the extent that any
of us has participated in such political efforts, it has been primarily as a result of “crisis” fundrais-
ing, when we are asked by the state organization (Pa.AlJ) to raise a certain dollar amount for a par-
ticular candidate, group of candidates or legislative battle. While we in Western Pennsylvania have
been successful in our efforts at “crisis” fundraising, an open question remains as to whether we, as
an organization, should develop an institutional mechanism for consistent and systemic fundraising
to support local, bipartisan pro-civil justice legislative and judicial candidates. While many may
correctly observe that this has not been the historical purpose or identity of this organization, I, for
one, wholeheartedly agree with such a characterization looking backward, but respectfully suggest
that we, as an organization, should look at ourselves in the mirror going forward and ask: “Who are
we, after all?”

I respectfully suggest the organization consider doing so for the following reasons: (1) Corporate
and political interests opposed to equal access and equal justice under the law are growing stronger
and more powerful each day, and, unfortunately, are more successful in their efforts and support of
local and civil justice candidates; (2) Consumer rights and equal access to equal justice are being
eroded legislatively and judicially; and (3) There is no other local organization that is willing to
take up this fight.

In short, the insurance, medical, manufacturing and pharmaceutical industries, as well as other big
business special interests, are actively and consistently “lobbying” (recruiting and supporting) cur-
rent and future local legislative and judicial candidates to advance their agenda, and there is no
organizational opposing force in Western Pennsylvania. I certainly recognize that the Pennsylvania
Association of Justice, through LawPac and other endeavors, supports legislative candidates
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Mediation is now broadly recognized as an increasingly effec-
tive tool to bring civil controversies to an expeditious and cost-
efficient conclusion. It is routinely used by plaintiffs, corpora-
tions and insurance companies to resolve product liability,
personal injury, employment and commercial actions in state
and federal court.

The pilot program in the United States District Court for the
Western District has been such a success that it is now manda-
tory in most civil cases before any district judge or magistrate
judge. Approximately 390 cases were referred to alternative
dispute resolution “ADR” in the Western District in 2007.
Mediation was chosen as the resolution vehicle in 74 percent
of those cases.

Until his passing, the Honorable David Ward Murphy was the
standard-bearer for mediation throughout the state. A number
of us have tried to fill the void. But how? There are seven
significant steps to be an effective mediator.

Step 1: Education and Training. Experience as a trial lawyer
or judge is not enough to make us effective. The parties do not
want to be pre-judged or to receive a neutral evaluation. In-
stead, they want to develop their own solutions to the problem
with our assistance.

Education and training as a mediator is a must. The 40 hour
ADR course required by the Western District is excellent and
is highly recommended. The mock, practice sessions are in-
valuable and provide practical solutions to situations typically
encountered in this forum.

Step 2: Pre-Mediation Conference With Counsel. A pre-
mediation conference, typically by conference call, is an im-
portant component. This is an opportunity to get an initial
“feel” for the case and the dynamics of the parties. Determine
which insurance carriers need to be present and whether it
would be helpful if the defendant is present as well as the
plaintiff.

Plaintiffs sometimes want to bring family members to the me-
diation. Welcome this. While family can be obstacles at
times, their perspective can help you to understand the under-
lying interests driving the plaintiffs. And many times, they
can actually be an effective force for resolution.

It is critical to explore the emotions of the clients with counsel.
Counsel may not be willing to discuss these matters in a con-
ference call with opposing counsel; therefore, encourage coun-

SEVEN ELEMENTS
OF AN EFFECTIVE MEDIATOR

By: Roger L. Wise, Esq.

sel to call you privately to fully discuss these issues, which
enables you to begin to weigh these dynamics before the me-
diation.

Learn about any physical limitations of the participants. If an
elderly party is involved, schedule the best time of the day for
this person. Ask if a party requires any special accommoda-
tions.

Explore with counsel whether a joint opening session, explor-
ing the parties’ thoughts and feelings, will be productive or a
hindrance. Virtually all instructors teach that such a joint ses-
sion is the best way to proceed. However, counsel know their
clients the best, and we need to be sensitive to their guidance.

Finally, determine if there are going to be any time constraints
on anyone. While counsel may think that a matter can be re-
solved in a half-day, it is better to set the entire day aside. The
mediator should not stop the mediation because of another
commitment if more time is likely to result in a settlement. It
often takes the entire morning to get to a point where trust is
developed and settlement discussions begin in earnest.

Step 3: Opening Session. Before any opening session, it is a
good idea to meet with all of the counsel alone to determine if
anything has changed since the pre-mediation conference call.

The mediator’s opening remarks with all parties present should
be succinct. Address your role as the mediator, discuss the
purpose of mediation, provide an overview of the process and
stress confidentiality. Emphasize that the parties are the final
decision makers. They will make the ultimate determination
of whether their case will settle.

In any discussion about the case among the parties at the open-
ing joint session, let them know that their comments need to be
directed to you as mediator. Caution the opposing party not to
interrupt as everyone will have an opportunity to share openly.
This is not a time for counsel to argue the strengths of their
positions. Instead, encourage the parties to share thoughts and
feelings in an uninterrupted fashion.

Ask open-ended questions. Listen attentively. As the parties
respond, discern their driving interests. This normally has
nothing whatsoever to do with the legal issues. Respond orally
to the feelings and emotions being heard from the parties —
reflectively listen. That lets them know that you are interested
and actually hearing them and that you understand what is

Important to them. Continued on Page 11



SEVEN ELEMENTS ... (Continued from Page 10)

Your objective is to build trust between the mediator and each
of the parties. Therefore, listen for anything that you have in
common. Be attentive to anything where, through your own
life experiences, you can identify with the parties, and let them
know this. The fact that a party knows you have even one thing
in common with them can result in a trust that will be a huge
asset in the resolution of the case.

Step 4: Private Meetings. Whether there is a time at the open-
ing session for each party to share their concerns and feelings,
the initial private session with each party is critically important.
This further explores the feelings and “drivers” of the respective
parties. Again, further open-ended questions are the best vehi-
cles to stimulate meaningful conversation.

Determine if the party is a visual, auditory or other type of
thinker. A visual thinker will speak in visual terms, and you
can respond reflectively by statements such as, “I see what you
mean.” If the person is an auditory thinker, you should respond
with, “T hear you saying” or “It sounds like...” Still others think
in terms of feelings. For these people, respond by statements
such as, “I get the feeling that...” If you respond in terms of how
the party thinks or speaks, this builds credibility and trust.

Step 5: Never Call An Impasse. As a mediator, stay at it no
matter how long it takes. There have been a number of occa-
sions where I have thought to myself that things are going no-
where, only to find out that because I kept the process going
forward, there was room to move. The parties are the only ones
that should ever declare an impasse.

Step 6: Refrain from Interjecting An Opinion As to Merits
Or Value Of The Case. As you proceed with the shuttle diplo-
macy of going from private meeting to private meeting, a party
may ask what you would do. While a “reality check” may be
necessary at some point, stay away from giving any opinion.
Likewise, to express your own thoughts about the value of a
case or a particular resolution can be destructive of a settlement
and be the farthest from what the parties may ultimately decide.
Remember — the parties themselves are the decision makers.
You are here simply to facilitate an outcome.

Step 7: Get The Agreement In Writing. After working a long
day, all involved want to end the matter. Counsel may offer to
prepare a draft Settlement Agreement at their offices within a
day or so and send it around. Don’t do it. Make sure that you
write up a detailed Mediation Agreement immediately that re-
flects the agreement of the parties and that is signed by every-
one before leaving the mediation, even if it is hand-written. A
deal can go sour after people leave and begin to second-guess
their decision.

Conclusion. While mediation is being used with great effec-
tiveness and frequency in civil cases, it can also be of tremen-
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dous value in the Orphans’ Court litigation setting. Emotions
among siblings and other family members run very high in this
arena. Using mediation as a method of having the parties share
their thoughts and feelings can lead to not only a settlement of
the controversy, but more importantly, to a repaired and hope-
fully even restored family relationship.

This article was originally published in the Lawyers Journal of
the Allegheny County Bar Association on July 4, 2008.

Roger L. Wise, the owner of the Sewickley law firm of Roger
Wise & Associates, LLC, is approved as a neutral in the Alter-
native Dispute Resolution (ADR) program of the United States
District Court for the Western District of Pennsylvania. Before
forming his own firm last year, he was president of the down-
town law firm of Heintzman, Warren, Wise & Fornella, P.C.
and has practiced for more than three decades. In 2005, he
was a Candidate for election as a Judge of the Court of Com-
mon Pleas of Allegheny County.
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